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CAL]FORNIA DEPARTMENT OF INSURAI{CE
LEGAL DTYISION
Michael J. Levy, Bar No. 154290
Harry J. LeVine, BarNo. rc5972
Christina Carroll, Bar No. 263713
45 Fremont Sheet, 2ist Floor
SanFrancisco, CA 94105
Telephone: (41 5) 53841 09
Faesimile: (415) 904-5490
har.v. levine@insurance. ca. gqv

Attomeys for the California Departnent of Insurance

BEFORE TI{E INST'RANCE COMMISSIONM.

OF THE STATE OF CALIFORNIA

In the Matter of the Certificates of
Authority of

CALIFORNIA INSURANCE COMPANY
and APPLIED TNDERWRITERS
CAPTNTE RISK ASSURA}.ICE
COMPAI.{Y,INC.

File No. i MI-201 5-00064

NOTICE OF }IEARING AND ORDER TO
CEASE A}iD DESIST FROM ISSUANCE OR
RENEWAL OF'WORKERS'
COMPENSATION INSURA}ICE POLICIES
AND COLLAIERAL/A}'ICILLARY
AGREEMENIS IN VIOLATION OF
D{SURANCE CODE SECTIONS 11658 AND
11735 A}ID CALIFORNIA CODE OF
REGULATIONS, TITLE 10, SECTIONS 2251
AND 2268; NOTICE OF INTENT TO SEEK
RECOYERY OF COSTS

(ins. Code $$i065.1 and 1065.3)

Respondents.

The California Departnent of Insurarce (CDI) brings this matter against Respondent

Califomia Insurance Company (CIC) pursuant to Insurance Code $ 1065. I and $ 1065.3 to require

it to oeirse and desist from issuing or renewing aay workerso compensation insurance policy that

is amended, supplemented, dndorsed or modified by, or which includes, incorporates, attaches or

uses in any maffler, any form of anciilary or sollateral agreement referred to as a *Reinsuraace

Participation Agreement" or refered to by any other nale (hereafter, an "RPA") that was held by

the Insurance Commissioner's Decision & Order in In the Matter of the Appeal of Shasta' Linen
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Supply, Inc,,CDIFileNo. AJ{B-WCA-14-31 (Shosta Linen);to be the use of au unfiled and

unapprovedcollateralagreementinviolationoflnswaaceCode $$11658 and 11735 and

California Code of Regulations, Tifle 10, *2265 and forreer $2218.

The CDI brings this matter against Respondent Applied Undetwriters Captive Risk

Assurance Company, Inc. (AUCRA) prrsuant to Insurance Code $1065.1 and $1065.3 to require

it to cease and desist from issuing or renewing any RPA that is aocillary or collateral to a

worksrs' compensation insurarce policy issued to a Califomia employer.

I

PARTIES AI{D ENTITIES

A. Respondent CIC is an insurance company domiciled in California that holds, and at all

times relevant hereto h.eld, a Certificate of Authority issued by the Tnsurance Commissioner to

transact various classes of insr.nance, including workers' compensation-insurance. CIC is a

perion subject to examinatiqn and is subject to the provisions of Insuraace Code Article 1.4

(commencing with lnsurance Code $1010.)

B. Respondent AUCRA is an insurance company domiciled in Iowathatholds a

Certificate of Authority issued by the Insurance Commissioner to transeict workers' g6mpensation

insr:rance in California.

C. CIC is awholly-owned subsidiary of NorthAmerican Casualty Corapany, whichis an

ioswer domic.iled in Iowa and which holds a Certificate of Authority issued by the Insurance

Commissioner to transact various classes of irsurance. North American Casualty Compaay and

AUCRA are subsidiaries of Applied Underv'vriters, Inc. Applied Underwriters, Inc. is a

subsidiary of Berkshire Hathaway, Inc.

II

USE OF LINAPPI&OVED FORM AND.LI}IFILED RATE

A. CIC sold aud eurrenfly has in effact" is liable on or adninisters workers' compensation

insurance policies that were issued to Catifomia employers. CIC is authorized pursuant to its

Cemificate of Authority to issue new workers' gsmFensation insurance policias to California

employers.
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B. CIC's workers' compensation insurance polieies specify rates that were filed with the

Insurance Commissioner by CIC pursuant to Insurancp Code $11735. The filed rates are based

on rate informatiou and supplementary inforuration submitted by CIC to the lnsurance

Commissioner as required by Insurance Code $11735. The workers' co:npensation insurance

policies are written on forms that were submitted to ttre Insurance Commissioner and to the

Workers' Compensation Tnsurance Rating Bureau of Califoruii (WCRB) for review-in

compliance with Insurance Code $t 1658, and if appticable, Regulation i2268.

C. The rates under CIC's workers' compensation itrsurance policies, as described.. in

Paragraphs A and B above, are fixed (subject to variation by payroll amounts and permissible

factors, such as experience modification factors.) The policies do not contain retrospective rating

factors, large deductibies, or terms that place a zubstantiai cost of workers' compensation claims

(including loss adjustnent expenses) on the employer, CIC's approved workers' compensation

insurance poiioies are hereafter referred to as the "Guaranteed Cost Policies." The &raranteed

Cost Policies are effective for one year.

D. CIC sold, has in effect, is Iiable on and administers Guaranteed Cost Policies that it

issued aE part of a workers' compeisatiga insurance program that is titled "EquityComp."

EquigrComp eontains the following components and opeates as fol]ows:

i, CIC entered into a reinsurance treaty with AUCRA pursuant to qrhich it cedes a portion

of the liabilities and premiums on the Guaranteed Cost Policies to AUCRA;

ii. When CIC setls a Guaranteed Cost Policy to a Califomia employa, it requires the

empioyer to enter into an RPA with AUCRA, qihioh is a three-year contract. The RPA requires

the employer to fund reimbursement to CIC of a substartial part of the workers' Compensation

claim payments that CIC will make uader the Guaranteed Cost Policy. The RPA also requires the

employer to fund reimbursement (orpayment) of loss reserves. Finally, ths B-PA requires the

employer to fund reimbursement of loss adjusffirenl expenses that CIC incrxs and will incur under

the Guaranteed Cost Policy,

iii. The RPA requires the employer to fund reimbursement of the claims payments, loss

reserves and expenses set forthin Subparagraph (ii) above by msking periodic deposits into an
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ascoutrt that it calls a "single ce11.'? The'osingle cell" i$ for payment or reimbursement of claims,

reseryes and expenses pertaining only to the employer's Guaranteed Cost Policy. The RPA states

that an employer's o'singte cell" is not liable for debts and obligations of ottrer employers' "single

cells." The RPA is not a contract of reinsurance.

iv. The RPA requires the use of rates other than the rates set forth in.the Guaranteed Cost

Policy and it supersedes the rates aad premium provisions of the Guaranteed CostPolicy.

v. The RPA contaias terms that are ineonsistent with the Guaranteed Cost Policy, that

supersede the terms of tle Guaranteed Cost Policy, and are disadvantageous to the empioyer. The

RPA contains different loss reserving factors, diffetent loss adjustuent expense factors, and

different cancellation rates than the Guaranteed Cost Policy. The paymeots requirod by the RPA

into the "single cell'o are typicaliy far in excess of the premiums required by the Grraranteed Cost

Poiicy.

vi. By requiring the employer to fr.rud the "single gell" and by using the "single cell" to

reimburse CIC for claim costs, loss adjustnent e4penses, and other expenses, and providing that

those provisions control over the Guaranteed Cost Policy, the RPA substitutes a retrospective

rated poiicy for the terms of the Guaranteed Cost Policy.

vii. Neither CIC nor AUCRA fited the RPA rates or fiied supplementary rate information

with the Insuranee Commissiooer as required by Insurance Code $ t 1?35 prior to the issuanee of

the Equify Comp policies that are now in effect or are being administered.

viii. Neither CIC nor AUCRA filed or sought approval ofthe RPA with the WCIRB or

the Insurance Commissioner as required by Insurance Code $i 1658, former Regulation $2218

and Regulation $2268, priorto tlre issuance of the Equity Comp policies that are aow in eflect or

are being administered. The RPA has never been approved for use.

i*, As a result of &e terms of the RPA, ihe EquityComp premir:rrrs are based on rates

other than the rates and factors that CIC filed with the Inswance Commissioner.

ll/

t/t
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^sr{4.s2 ,/}IElf DECISI0N & ORDER

A, In 2010, Shasta Linen Supply, Inc. obtained an EquityComp policy from CIC. The

policy included a Guaranteed Cost Policy and an RPA that it entered into with AUCRA.

B. Pursuant to Insurance Code $ 11737, sometime prior to August 2014, Shasta Linen

disputed with CIC the amounts that CIC and/or AUCRA demanded that Shasra tinen deposit into

its "single cell" under the EquityComp potioy. CIC rejected Shasta Linen's dispute and on

August 29,2A14, pursuaot to Tnsuranee Code $1 L737(f), Shasta Linen appealed CIC's rejection to

the Insurance Commissioner in the matter identified above as Shasta Linen. The appeal was

heard by the Insumnce Commissioner's Administative Hearing Bureau

C. Among the issues ia Shosta Linen were the following;

(i) whether the RPA was a collateral agrsement to CIC's Guaranteed Cost Policy that

was required to have been been filed withthe Insurance Commissioner andthe WCIRB pursuant

to Inswance Code $11558 and Regulation $$2218 (now $225i) arlrd2268-

(ii) whether CIC could charge Shasta Linen the rates required by the RPA and could

enforce the terms of the RPA.

D. On June 20, 2015, the Insurance Commissioner issued his Decision & Order which

held that RPA IS an unfiled collateral agreement and is'au illegal contract. The Deeision & Order

provides, in pertinent part, as follows:

YIII. Conclusion

[f]he Insurance Commissioner finds by a preponderEmce of the evidence that Shasta
Linen met its brnden of proof in demonstating that it is aggrieved by CIC's
misapplication of its filed rates as a result of an unfiied and unapproved collateral
agreement tlat modified the tenns and conditions of the guaf,affeed cost poliey, in
violation 6f In.eu€oss Code seotions 11737 [sic] and I1658 and California Code of
Regulations, title 10, section 2268.

Further, CIC's EquityComp program's Reinsurance Participation Agreement constitutes a'
collateral agreement modifying the rates and obligatiol$ ofthe insured and insura, and is
void as a mattsr of law since it was required to be filed with the Workers'.Compensation
Insurauoe Rating Bureau and filed wi& the Department of lnsurance before its use in &e
State of Califomia, pursuant to lnsurance Code sestion 1 165 8 aad Califomia Code of
Regulations, title 10, sections 2268 and2218.

E. Paragraph 2 of the Decision & Order provides that the Decision and Order is
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precedential pursuant to Government Code section 11425, subdivision (b).

ry

C0,NDITIONS PRECEDENT FORISSUANpE OF ORpERS

PU.,RSUANT TO TNSURA].ICE COpF $$1065,1 AND 106s.3

CIC has worker's compensatioa insurance policies in force that have an RPA, or is

continuingto administerpolicies thathave an RPA, including EquifyComppolicies. AUCRA

entered into RPAs that are in effect that were made part of Equity Comp policies issued by CIC.

T\e Shasia I inenDecision & Order determined that the RPA is aa unfiled collateral agreement in

vioiation oflnsurance Code $11658 and Regulation $2268 aod is an illegal contract"

Neither the RPA that was at issue rn Shasta Linen or ary ancillary or collateral agreement

that is substantially similar to that RPA has bee,n approved by the Insurance Cornmissioner. An i
April 16, 2016 and May 19, 2016, AUCRA fited a modified RPA form with the WCIRB and the

Insurance Commissioner, respectively. The lasurance Commissioner notified AUCRA on June

16,2016 that ttre modified form is not approved for use.

As of April 1,2ll6,the requirement for filing and approval of collateral agrreements (now

referred to as anciliary agreements) is contained in Regulatioa $2251{a) and $226S(b).

The CDI has reasonablE car.se to believe that CIC, by issuing or renewing workers'

compensation insurance policies with Califomia employers that have the RPA forur that was at

issue ir Shasta Linen ar tl:e;t have an ancillary or collateral agreement that is substantially similar

to that RPA forrq and AUCRA, by issuing or renewing the RPA forrn that was at issue in Shasta

Linen or an ancillary or collateral agreement that is substantially similar to that RPA fomr, will

commit or eogage in acts, praetices or tansactions that would constitute gtrounds rendering eacb

of them subject to conservationand liquidation pioceed.ings as follows:

A. Insurance Code Q10i1(e); by violating "any law of the state"; to wit,Insurance Code

$$1 1658 and 11735 and Regulation $$2251 and?268 and former Regulation $2218;

B. Insurance Code $1011&); by failirg to comply with the requirements for issuance of a

certifieate of authority; to wit Insurance Code $717, subpart (e) ('competency, character, and

iategrity of management') and zubpart (h) ("faimess aad honesty of methods of doing business.")



I

/
aJ

4

Y

0RDERS TO Bp TSSUEp AFTER lrEA&n$c TO pEASE & DESTST

The CDI seeks issuance of the following orders rrponproof of the matters alloged herein:

A. An order that CIC shail cease and desist tom violating Insuanee Code $$11658 and

$11735 and Regulation $$2251 and 2268 and shalt not issue any EquitJrcomp policy, or any other

workers' compousation insrranoe policy, that has an RPA, or has a substantially similar unJiled

ancillary or collateral agleement unless and until such time, if ever, that the RPA or a

substantially similar ancillary or collateral agreement is approved by the Insurance

Commissioner;

that CIC shall cease a i5 andB. An order that CIC shall cease and desist from violating $11658 and $1173

Regulation $$2251 and2268, and former Regulation $2218, and shall aot renew any EquityComp

policy, or any other workers' compensation insurance policy, tlat has an RPA, or has a

substantially similar unfi.led ancillary or collateral agreemen! unless and until r3gh ,i*O if ever,

the RPA or a substantially similar ancillary or coliateral a€reement is approved by the Tnsurance

Commissioner, such approval being on a prospective. basis only and without prejudiee to the

rights and remedies of an employer as to rrrhom an RPA was previously issued in violation of

lasurance Code $$1 1658 and 11735 and Regulation $$2218, 2251 and2268.

C. An order that AUCRA shall cease a:rd desist &om violating $11658 and $11735 and

Regulation $$2251 and2268 and sball not enter into an RPA or a substantially similar unfiled

aacillary or collateral agreerrent that is to be attached to an EquiryComp policy or attached !o any

other workers' compensation insurance policy, unless and until such time, if ever, the RPA or a

substaatially similar anciltary or collaterai agreement is approved by the Insurance

Commissioner;

D.,An order tha: AUCRA shall cease aod desist from violating $11658 and $11735 and

Regulatiou $$2251 aidZZlg,and former Regulation $2218 and shall not renew aa RPA or a

substantially similar unfiledlancillary or coilateral agreement that is attached to an EquityComp

policy or is attached to any other workers' compensation insurance policy unldss and until such

time, if ever, the RPA or a substantially similar ancillary or collateral agrecment is approved by
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